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SUMMARY OF THE ARGUMENT


The social history Notebook exhibit (Petitioner's Exhibit 114) proffered by witness Jan Vogelsang was erroneously excluded by the trial court on the basis of Rule 612.  Petitioner's Exhibit 114 contained important, highly relevant evidence that was properly admissible.  The State's brief wholly ignores the numerous citations by NASW of authority supporting the admissibility of Petitioner's Exhibit 114.  Those authorities clearly establish that the exhibit should have been admitted at the Rule 32 hearing.



The State again ignores the jurisprudence contained in numerous holdings of the United States Supreme Court and of this Court, and cited in NASW's principal brief, and argues that the exclusion of vital mitigation evidence here was "harmless."  The exclusion of Vogelsang's exhibit could not have been harmless, because the material contained in the Notebook was necessary to the Court's complete understanding of her testimony and findings.


Supreme Court precedent plainly establishes that the failure of counsel to proffer, or of the trial court to admit, evidence concerning the capital defendant's background as mitigating evidence is an error of constitutional proportions.  Since the filing of NASW's principal brief, the United States Supreme Court has again issued an opinion underscoring the tremendously important role that evidence of a defendant's background must play at the trial of a capital case.  Rompilla v. Beard, ____ U.S. ____, 125 S.Ct. 2456 (2005).  In order to support his claim of ineffective assistance in this regard, Davis must submit the evidence he contends his trial counsel wrongly failed to present.  Davis must show that the "undiscovered mitigating evidence, taken as a whole, might have influenced the jury's appraisal" of his culpability, and that the likelihood that a different result would have been obtained as a result of that evidence "is sufficient to undermine confidence in the outcome actually reached at sentencing."  Thus, the Notebook exhibit was not offered to refresh the witness' memory, nor was it offered solely for the purpose of providing a reference tool for the trial judge at the Rule 32 hearing.  It is vital to Davis that the entirety of the social history contained in the Vogelsang Notebook be made a part of the record in this proceeding.

ARGUMENT

I. THE STATE'S BRIEF WHOLLY FAILS TO RESPOND TO NASW'S CITATION OF NUMEROUS AUTHORITIES SUPPORTING THE ADMISSION OF THE VOGELSANG EXHIBIT.


At the Rule 32 hearing in this matter, Davis' counsel presented the testimony of Jan Vogelsang, a licensed clinical social worker.  Vogelsang had prepared a detailed social history concerning Davis' background.  (See, e.g., (896/12-897/3; 899/1-900/14; 903/9-905/7.)  Davis offered her testimony and exhibits in support of his claim of ineffective assistance of counsel, to show what mitigating evidence had been available at the time of his trial, but was not developed or presented by his trial counsel.  Through Vogelsang, Davis' counsel attempted to introduce a Notebook Exhibit (Petitioner's Exhibit 114), containing detailed notes, records, and visual aids concerning Davis' social history.  As was clearly demonstrated in Vogelsang's lengthy testimony, the Notebook exhibit she proffered was necessary to the Court's complete understanding of her testimony and findings.  (905/21-906/5; 906/6-11).  Citing Alabama Rule of Evidence 612 ("Rule 612"), the State objected to the admission into evidence of the Vogelsang Notebook Exhibit, and the trial court excluded the exhibit.  (921/9-15)


Davis argues in this appeal that the trial court erred in excluding the social history exhibit proffered by Vogelsang.  In the portion of its brief addressing the trial court's exclusion of the Vogelsang Notebook exhibit, the State submits that this Court need not consider any possible grounds for admission of those exhibits because, the State claims, Davis "fail[ed] to cite any relevant authority in his brief that supports" its admission.  (Brief of Appellee at 56.)  The State goes on at length in discussing Davis' purported failure to cite any "other rules of evidence, or any case law" in support of the admissibility of the exhibit, or to explain why Rule 612 was not an appropriate basis for exclusion.  (Id.)  Thus, the State posits, this Court need not trouble itself with any analysis of the exhibit's admissibility.  (Brief of Appellee at 57.)


Throughout its brief, however, the State wholly ignores (and appears to be blissfully unaware of) the brief filed by NASW, which focused entirely on the numerous, and vitally important, reasons that the Vogelsang exhibit should have been admitted by the trial court.  In its principal brief, NASW gave a detailed explanation as to why Rule 612 is inapplicable here, and did not provide a correct basis for exclusion of the Vogelsang exhibit.  NASW explained that the purpose of Rule 612 is to address situations where a witness is unable to independently recall facts and must be provided with a document that enables him to recall the facts to which he then testifies. Rule 612 allows the adverse party the opportunity to examine the materials used to refresh the witness' memory, cross-examine the witness on the materials, and to introduce into evidence those portions of the materials relating to the witness' testimony.  (NASW Brief at 13-14.)  NASW's brief also showed that Rule 612 is not intended to be used as a tool for excluding an otherwise admissible writing that is relevant to the testimony of a witness.  (NASW Brief at 14.)  See Fed. R. Evid. 612 advisory committee's note.  


NASW also discussed in detail the testimony provided by Vogelsang at trial, which clearly demonstrated that the Notebook was not used for the purpose of refreshing Vogelsang's memory.  Instead, it was created and offered for the proper purpose of illustrating and supporting her expert testimony, and providing evidence of the information upon which she based her conclusions.  (NASW Brief at 14.)


Moreover, NASW cited many cases demonstrating that social histories of the type proffered by Vogelsang are routinely admitted in capital cases, and that their admission is crucial to ensuring that the defendant in a capital proceeding receives a fair trial.  NASW cited numerous opinions of the United States Supreme Court, and of lower courts, discussing the vital importance of social histories in capital proceedings, cases in which the Court has relied heavily upon such evidence in concluding that the defendant did not receive effective representation or a fair hearing at trial.  E.g., Wiggins v. Smith, 539 U.S. 510 (2003); See also California v. Brown,  479 U.S. 538, 545. 107 S.Ct. 837, 841, 93 L.Ed.2d 934 (1987)("'[E]vidence about the defendant's background and character is relevant because of the belief, long held by this society, that defendants who commit criminal acts that are attributable to a disadvantaged background . . . may be less culpable than defendants who have no such excuse.'"); see also Eddings v. Oklahoma, 455 U.S. 104, 112, 102 S.Ct. 869, 71 L.Ed.2d 1 (1982) (noting that consideration of the offender's life history is a "'part of the process of inflicting the death penalty.'"); Lockett v. Ohio, 438 U.S. 586, 604, 98 S.Ct. 2954, 57 L.Ed.2d 973 (1978)(invalidating Ohio law that did not permit consideration of aspects of a defendant's background.);  Moore v. Reynolds, 153 F.3d 1086, 1110 (10th Cir., 1998)(holding that petitioner had "established a likelihood that his mental  condition could have been a mitigating factor at the sentencing phase."); Glenn v. Tate, 71 F.3d 1204, 1206-08 (6th Cir. 1995); Guy v. Cockrell, 343 F.3d 348, 354-55 (5th Cir. 2003); Douglas v. Woolford, 316 F.3d 1079, 1090 (9th Cir. 2003).  (NASW Brief at 4-12.)


NASW also demonstrated that the foregoing cases comport with this Court's own recognition that the defendant should be permitted broad latitude in submitting evidence in mitigation of a possible death sentence.  See Harris v. State, 2004 WL 2418073 (Ala. Cr. App., Oct. 29, 2004)(Noting that "'Alabama's sentencing scheme broadly allows the accused to present evidence in mitigation,'" and reversing the lower court's finding that evidence of the petitioner's background was too remote in time to be admissible in mitigation.)  (NASW Brief at 11.)  

The State's failure to even acknowledge the many authorities cited by NASW in its brief speaks volumes.  Despite this glaring omission by the State, however, this Court should consider those authorities and reverse the ruling of the lower court excluding Petitioner’s Exhibit 114.

II. THE TRIAL COURT'S ERROR IN EXCLUDING THE VOGELSANG EXHIBITS WAS NOT HARMLESS.


In its principal brief, NASW explained in detail why the type of social history documentation contained in the Vogelsang exhibit is vitally important and highly relevant in a capital proceeding.  The many authorities cited by NASW, and referred to in Section I above, plainly establish that the failure of counsel to proffer, or of the trial court to admit, evidence concerning the capital defendant's background as mitigating evidence is an error of constitutional proportions.  


Since the filing of NASW's principal brief, the United States Supreme Court has again issued an opinion underscoring the tremendously important role that evidence of a defendant's background must play at the trial of a capital case.  In Rompilla v. Beard, ____ U.S. ____, 125 S.Ct. 2456 (2005), trial counsel had presented pleas for mercy by several members of the defendant's family in mitigation, but no evidence concerning the defendant's life history.  Post-conviction counsel demonstrated that trial counsel had failed to discover available evidence revealing a life of poverty, deprivation, alcohol addiction, low cognitive functioning, and possible mental illness.
  This evidence lead post-conviction counsel to have the defendant thoroughly examined by mental health professionals who found that the defendant suffered from brain damage and extreme mental disturbance, probably owing to fetal alcohol syndrome.  Id. at 2468-69.  The Supreme Court concluded that trial counsel's failure to unearth and present this evidence compelled the reversal of Rompilla's death sentence, stating that the evidence:

. . . would have destroyed the benign conception of Rompilla's upbringing and mental capacity defense counsel had formed from talking with Rompilla himself and some of his family members, and from the reports of the mental health experts . . . .  The jury never heard any of this and neither did the mental health experts who examined Rompilla before trial.

. . .

This evidence adds up to a mitigation case that bears no relation to the few naked pleas for mercy actually put before the jury, and although we suppose it is possible that a jury could have heard it all and still have decided on the death penalty, that is not the test.  It goes without saying that the undiscovered mitigating evidence, taken as a whole, might well have influenced the jury's appraisal of [Rompilla's] culpability, and the likelihood of a different result if the evidence had gone in is sufficient to undermine confidence in the outcome actually reached at sentencing.

Id. at 2469, citing Wiggins, 539 U.S. at 538, and Strickland v. Washington, 466 U.S. 688, 694 (internal quotations and citations omitted).


The State again ignores the jurisprudence contained in numerous holdings of the United States Supreme Court and of this Court, and cited in NASW's principal brief, and argues that the exclusion of vital mitigation evidence here was "harmless."  The State submits that exclusion of the Vogelsang exhibits was meaningless because Vogelsang was permitted to testify concerning the defendant's background, and because the trial judge indicated that he had looked at the exhibit, and might look at it again.  (Brief of Appellee at 60.)


The exclusion of Vogelsang's exhibit could not have been harmless, because the material contained in the Notebook was necessary to the Court's complete understanding of her testimony and findings.  Just as with many other experts, the amount of information gathered by a social worker in preparation of the defendant's history is quite voluminous, and her often complex conclusions cannot be fully understood or properly interpreted without reference to the entire body of work that is represented in the history.   


Moreover, the Notebook exhibit was not offered solely for the purpose of providing a reference tool for the trial judge at the Rule 32 hearing.  In a post-conviction proceeding, the petitioner is supposed to be permitted the opportunity to demonstrate what evidence he contends should have been presented to the jury at his original trial.  Therefore, it is vital to Davis that the entirety of the social history contained in the Vogelsang Notebook be made a part of the record in this proceeding.  As emphasized by the Supreme Court in Rompilla, supra, the test is whether the "undiscovered mitigating evidence, taken as a whole, might have influenced the jury's appraisal" of Davis' culpability, and whether the likelihood that a different result would have been obtained as a result of that evidence "is sufficient to undermine confidence in the outcome actually reached at sentencing."  Id. (Emphasis supplied).  The lower court should have admitted the mitigating evidence trial counsel failed to discover, "as a whole," in determining whether such evidence was sufficient to undermine confidence in the death sentence that was imposed upon Davis at trial.

CONCLUSION

For the foregoing reasons, NASW respectfully urges the Court to reverse the ruling of the lower court excluding Petitioner’s Exhibit 114. The social history Notebook was important and highly relevant evidence, and should have been admitted.

	
	Respectfully submitted,

	
	_____________________________________
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Of Counsel

�  In Rompilla, the Court found that trial counsel would have been apprised of this mitigating evidence if they had reviewed the file of the defendant's trial and conviction in a previous case, which the prosecution had indicated it planned to use in aggravation.
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